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Item for decision 

Summary 
 

1. This report is to inform members of the provisions of the Localism Act 2011 
and to seek members’ views as to what recommendations it wishes to make to 
the Council on a range of issues. 

Recommendations 
 

2. Members approve the suggested amendments to the Council’s constitution set 
out in Appendix A 

3. Members recommend that Full Council appoint a committee or task group to 
deal with the appointment of independent persons and approve the terms of 
reference set out in Appendix B 

4. Members express a view as to whether the functions of the officer 
investigating complaints should be limited to collection of evidence or whether 
as at present the investigator should reach findings of fact and give an opinion 
as to whether there has been a breach of the Code 

5. Members endorse the complaints procedure approved by the Standards 
Committee set out in Appendix C 

Financial Implications 
 

6. None arising from this report 
 
Background Papers 

 
7. None. 
 

Impact  
 

8.   

Communication/Consultation None 

Community Safety None 

Equalities None 
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Health and Safety None 

Human Rights/Legal 
Implications 

As set out in the body of this report. 

Sustainability None 

Ward-specific impacts None 

Workforce/Workplace None 

 
 
Situation 
 

9. On the 7 June 2011 the Constitution Working Group considered a report from 
me on the provisions of what was then the Localism Bill.  The Standards 
Committee were requested to consider various issues and the Standards 
Committee has met on three occasions since that time for that purpose, the 
most recent meeting being an extraordinary meeting on the 9 January 2012 
when the Committee gave further consideration to the general principles of the 
draft Code of Conduct, the requirement for registrations of interests, the 
publication of the Code of Conduct, the appointment of a Standards 
Committee and independent persons, dispensations, and the procedure for 
dealing with complaints.  The views of the Standards Committee will be 
referred to in the body of this report. 

10. The Bill received Royal Assent on 15 November 2011 and thus became the 
Localism Act 2011.  To the surprise of most observers there were significant 
differences between the Act and the Bill which were introduced at the third 
reading stage in the Lords and accepted by the Commons.  The amendments 
do not appear to have been the subject of any consultation and Monitoring 
Officers and external lawyers giving training on the Act appear to be 
unanimously of the opinion that the amendments have been poorly drafted.  
However, now that these amendments are enshrined in legislation it is unlikely 
that further amendments will be made in the short term.   

11. As anticipated the Act includes a statutory duty on the part of all relevant 
authorities (which includes town and parish councils) to promote and maintain 
high standards of conduct by members and co-opted members.  Under the Bill 
there was no requirement for a Code of Conduct.  However, the Act now 
imposes a requirement that in discharging the duty to promote and maintain 
high standards of conduct all relevant authorities must adopt a Code.  Town 
and parish councils may fulfil this duty by adopting a Code which has been 
adopted by its district council. 

12. The Act imposes a statutory requirement that the Code of Conduct must be 
consistent with the Nolan principles of selflessness, integrity, objectivity, 
accountability, openness, honesty and leadership.  The Act also requires the 
Code to include provisions for the registration and declaration of pecuniary 
and non-pecuniary interests.  Save for these requirements the content of a 
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Code of Conduct is a matter for the Council.  These provisions of the Act are 
not yet in force.  However, the Government has given an indication that it 
intends that they will be in force by 1 July 2012.  Under section 54(2) Local 
Government Act 2000 it is a statutory function of the current Standards 
Committee to advise the authority on the adoption or revision of the Code of 
Conduct.  The Standards Committee have approved general principles of a 
Code of Conduct which basically reflect the current Code subject to necessary 
amendments to accord with the Act.  The Standards Committee have also 
given consideration as to what provisions should be contained in the Code for 
registration of interests and again these reflect the existing Code.  The 
Standards Committee is due to meet to consider a final version of the Code of 
Conduct on 12 March 2012 for recommendation to Full Council.  The 
Standards Committee has also scrutinised the Code of Conduct and satisfied 
itself that when viewed as a whole, the Code is consistent with the Nolan 
principles as required by section 28(1) Localism Act 2011. 

13. Section 28(6) Localism Act 2011 provides that a relevant authority other than a 
parish council must have in place  

 (a)  arrangements under which allegations [of a breach of the Code of 
Conduct] can be investigated and  

 (b)  arrangements under which decisions on allegations can be made. 

   Section 28(7) requires the arrangements must include provision for the 
appointment of at least one independent person  

(a)  whose views are to be sought and taken into account by the authority 
before its makes its decision on an allegation that it has decided to 
investigate and  

(b)  whose views may be sought by the authority in relation to an allegation 
in other circumstances (e.g. when deciding whether or not to investigate 
a complaint) and whose views may also be sought by a member who is 
the subject of an allegation of a breach of the Code of Conduct. 

14. There is no statutory power to appoint a Standards Committee.  However, 
under section 27(8) Localism Act 2011 standards functions are not to be the 
responsibility of the executive of the authority.  These are therefore Full 
Council functions which must be performed by the Council as a whole, by a 
committee or sub-committee of the Council or by officers.  The view of the 
Standards Committee is that Full Council is not an appropriate forum for 
dealing with individual allegations of breaches of the Code of Conduct and 
recommends therefore that a Standards Committee should be appointed. 

15. In the absence of a statutory power such a committee would need to be 
appointed under the provisions of the Local Government Act 1972.  
Committees appointed under that Act are subject to the rules of political 
balance.  The current Standards Committee consider that a politically 
balanced Standards Committee would be undesirable.  It therefore 
recommends that this group should consider proposing amendments to the 
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Constitution for the appointment of a Standards Committee which will 
acknowledge the requirement for political balance but draw attention to the 
exemption that political balance can be departed from if no members present 
at the meeting when the Committee is appointed object with a view to 
achieving an even balance of seats on the Committee. 

16. With regard to the position of independent persons this is changing 
significantly from the current legislation.  Under the Local Government Act 
2000 the Council is required to appoint independent persons to its Standards 
Committee.  The independent persons must form at least 25% of the 
membership of the Committee.  An independent person must also act as 
Chairman of the Committee.  This Council currently operates with a Standards 
Committee comprised of 3 independent persons, 3 town and parish 
representatives (one such position currently being vacant) and 4 elected 
members.   

17. Under the 2011 Act, independent persons may not have a vote on the 
Standards Committee.  It follows that as a chairman of a committee must at 
least have a casting vote the Chairman may no longer be an independent 
person.  The Council will therefore need to decide whether it wishes to appoint 
independent persons as non-voting members of the Standards Committee or 
to appoint them merely in an advisory capacity.  It is the view of the current 
Standards Committee that it would be preferable for the independent persons 
to be non-voting members of the Committee.   

18. Although it is only necessary for one independent person to be appointed, I 
believe this would be insufficient to enable to Council to fulfil its statutory 
obligations.  I perceive there is potential conflict of interests between the roles 
of advising the Council (through the Standards Committee) and advising 
subject members.  There would need to be at least two independent persons 
to avoid such conflict and my view is that three would be the appropriate 
number so that the process of dealing with complaints is not disrupted should 
one of the independent persons not be available for any reason.  I should draw 
members’ attention to the fact that some commentators take a view that if 
more than one independent person is appointed then the views of all of them 
must be sought by the Council before reaching a decision on an allegation it 
has decided to investigate.  I do not agree with that interpretation.  My opinion 
is that only one independent person needs to be consulted in those 
circumstances.   

19. Due to what most believe to be an accident of drafting, the current 
independent members may not be re-appointed to the position of independent 
person by this authority.  This is regretted as the Council will lose out upon 
their experience and expertise. However, the legislation is quite clear.  I 
understand that ACSeS have taken leading counsel’s opinion on the issue 
which has confirmed the ineligibility of current independent members.  The 
Council therefore needs to make new appointments. 

20. The Act contains criteria for eligibility for appointment. The appointments must 
be made by Full Council. In practical terms it is impractical for Full Council to 
be engaged in the full recruitment process. I would therefore suggest that the 
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Council is recommended to appoint a committee or task group to undertake a 
selection process leading to recommendations to Full Council. In deciding 
whether to recommend a committee or a task group Members should bear in 
mind that a committee would be subject to the rules of political balance unless 
no member of the Council present when the committee was appointed 
objected.  

21. In terms of other arrangements under which allegations can be investigated, 
the current procedure is considered unwieldy.  At present all allegations of a 
breach of the Code of Conduct must be referred to an Assessment Sub 
Committee of the Standards Committee.  Applying published criteria, the Sub 
Committee determines whether or not the allegation should be passed for 
investigation.  In the event that the Sub Committee decides that an allegation 
should not be passed for investigation then the complainant has a right to seek 
a review from a differently constituted Sub Committee.  When an allegation 
has been passed for investigation (whether by the initial Sub Committee or a 
Review Sub Committee) then either I carry out an investigation in my role as 
Monitoring Officer or I appoint another person to carry out the investigation on 
my behalf.  At the end of the investigation, the investigating officer produces a 
report.  There is currently a statutory requirement for the investigating officer to 
make findings of fact and based upon those findings to state whether or not in 
his or her opinion there has been a breach of the Code of Conduct.  This 
report goes before a Sub Committee of the Standards Committee for 
preliminary consideration.  If the report finds that there has not been a breach 
of the Code then the Sub Committee may accept the report or may 
nevertheless require a hearing.  If the report finds that there has been a 
breach of the Code there must be a hearing and the function of the Committee 
at this stage is to determine whether that should be before the Standards 
Committee or whether it should be referred to the First Tier Tribunal – Local 
Government Standards in England.  It will be seen therefore that there are 
potentially four hearings in the procedure. 

22. The Standards Committee recommends significant changes in the procedure 
for dealing with complaints.  Complaints will be vetted by the Monitoring 
Officer in consultation with an independent person.  If the Monitoring Officer 
decides that the matter should be investigated then an investigation will be 
carried out.  If both the Monitoring Officer and independent person agree that 
there should be no investigation, then the complaint will not be considered 
further and there will be no right of appeal against that decision.  If the 
independent person takes a view that the matter should be investigated but 
the Monitoring Officer does not agree, then either the complaint will be 
investigated or the Monitoring Officer may refer it to the Standards Committee 
to take a view on whether or not the complaint should be considered further.   

23. One of the recommendations of the Standards Committee was that the 
investigating officer should no longer be required to make findings of fact but 
that he or she should report on those facts which are agreed, state the facts 
that are not agreed and the evidence which has been collected with regard to 
those facts.  As the investigating officer would not be making any findings of 
fact it follows that he or she would not be in a position to express a view as to 
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whether or not there has been a breach of the Code of Conduct.  The intention 
was the determination of facts and determination as to whether or not there 
has been a breach of the Code of Conduct should be entirely a matter for the 
Standards Committee. 

24. The Public Law Partnership (an association of the legal departments of all 
councils in Essex, some borough and district councils from Hertfordshire and 
Hertfordshire and Suffolk County Councils) has been working on standard 
documents and procedures to address the new regime.  Due to delays in that 
process, this council has been proceeding independently but there are only 
minor differences between the work done by the Standards Committee here 
and that done by the PLP.  One significant difference however, is the 
procedure on investigations.  If the Standards Committee recommendations 
are adopted with regard to the contents of the investigator’s report this Council 
will be alone in not requiring the investigator to make findings of fact and state 
an opinion as to whether or not there has been a breach of the Code.  Under 
the current regime I consider the requirement on investigating officers to be 
unwarranted because the Standards Committee was not politically balanced 
and was reinforced by independent members and town and parish 
representatives. I do now have reservations in circumstances where the 
Standards Committee could be subject to the rules of political balance.  
Members are therefore invited to express a view as to whether the 
requirement for the investigating officer to make findings of fact and state 
whether in his or her view there has been a breach of the Code of Conduct 
should be carried forward. 

25. The power to grant dispensations is being significantly changed.  At present 
dispensations are granted by the Standards Committee.  They can only be 
granted in circumstances where at least one half of the Council or a committee 
of the Council is prevented from taking a full part in the decision making 
process due to the provisions of the Code of Conduct.  (There is another 
exemption relating to political balance which is totally unworkable in practice 
and to the best of my knowledge no such dispensations have ever been 
granted).  Under the 2011 Act, dispensations are granted by the authority 
which means that the dispensations could be granted by Full Council, the 
Standards Committee or officers under the Scheme of Delegation.  The 
circumstances in which a dispensation can be granted are expanded.  These 
will now be: 

(a) Where the transaction of the business would be impeded (this is likely 
to be interpreted as meaning that the Council or Committee would be 
inquorate). 

(b) Representation of different political groups would be so upset as to 
likely to alter the outcome of the vote. 

(c) A dispensation is in the interest of persons living in the authority’s area. 

(d) In respect of executive functions, each member of the executive is 
prohibited from participating in the transaction of any business. 
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(e) It is otherwise appropriate to grant dispensation. 

26. Dispensations must be time limited to not more than four years.  They may be 
limited or general i.e. a member may be given a dispensation to allow him or 
her to speak or vote or both.   

27. Members frequently wish to apply for dispensations at short notice.  If 
dispensations are to be granted by the Standards Committee or Full Council 
then a meeting needs to be convened for that purpose with the appropriate 
period of notice being given (at least 5 clear working days).  The Standards 
Committee recommend that the power to grant dispensations should be 
delegated to the Monitoring Officer with members having a right of appeal to 
the Standards Committee in the event that the Monitoring Officer refuses to 
grant a dispensation or grants it subject to limitations.   

Risk Analysis 
 

28.  

Risk Likelihood Impact Mitigating actions 

The Council is not 
in a position to 
meet its legal 
obligations under 
the Localism Act 
2011 

3, Historically 
it has been 
difficult to 
recruit 
independent 
persons to the 
Standards 
Committee.  
Given the 
changed role 
of the 
independent 
person and 
the fact that 
the existing 
independent 
members are 
barred from 
being 
reappointed, it 
may not be 
easy to secure 
sufficient 
candidates. 

3, The Council 
will suffer 
reputational 
damage if it 
were unable to 
deal with 
complaints of 
a breach of 
the Code of 
Conduct. 

Members approve the 
necessary 
amendments to the 
Constitution for 
recommendation to 
Full Council and make 
proposals for suitable 
arrangements for the 
appointment of 
independent persons. 

 
1 = Little or no risk or impact 
2 = Some risk or impact – action may be necessary. 
3 = Significant risk or impact – action required 
4 = Near certainty of risk occurring, catastrophic effect or failure of project. 
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APPENDIX A 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

DRAFT AMENDMENTS TO THE CONSTITUTION 
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APPENDIX B 

 

DRAFT TERMS OF REFERENCE FOR AN APPOINTMENTS COMMITTEE/TASK 
GROUP FOR THE RECRUITMENT OF INDEPENDENT PERSONS 

 

1. To agree upon a person specification for the role 

2. To agree upon how the vacancies should be advertised and otherwise promoted 

3. To agree the selection process 

4. To short list candidates based upon written applications received 

5. To interview (or to appoint an interview panel to interview) candidates 

6. To make recommendations as to appointment of independent persons to Full 
Council. 
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APPENDIX C 

PROCEDURE FOR DEALING WITH COMPLAINTS TO THE 
STANDARDS COMMITTEE 

 
1. The Standards Committee can only investigate complaints of a breach of the 

Code of Conduct by individual members. It cannot investigate complaints 
against the whole council, the cabinet, committees or council officers. 

2. Complaints must be in writing. If a complainant is unable to make a complaint 
in writing personally council officers will assist. The council will supply a 
complaints form to assist complainants in making their complaint but its use is 
not compulsory and a letter or e-mail complaint will suffice.  

3. Upon receipt of a complaint an acknowledgement will be sent to the 
complainant. The subject member will be informed that a complaint has been 
made and be told the substance of the complaint unless in the opinion of the 
Monitoring Officer to do so could prejudice a fair investigation.  

4. The complainant will be offered the opportunity to advance reasons why his or 
her name should not be disclosed to the subject member and will be informed 
that if no response is received within 10 working days the subject member will 
be informed of the complainant’s identity. In the event that the complainant 
does advance reasons as to why his or her name should not be revealed to 
the subject member at that time the Monitoring Officer will consult with an 
independent person. In the event that following such consultation the 
Monitoring Officer decides that the complainant’s identity should be revealed 
then the complainant will be notified of that decision and will be given a period 
of 5 working days to decide whether to proceed with the complaint. If the 
complaint is not withdrawn the subject member will be informed of the 
complainant’s name.   

5. The Monitoring Officer or his or her deputy will consult with an independent 
person with regard to all complaints received. Such consultation may be at a 
meeting or In writing. Following such consultation the Monitoring Officer or his 
or her deputy will take one of the following decisions:- 

a. To take no action 

b. To take action other than an investigation (e.g. to ascertain whether the 
subject member may be willing to apologise, undergo training or 
undergo mediation) 

c. To require an investigation 

Whilst the Monitoring Officer is solely responsible for taking the decision, 
where the independent person has expressed a view that the allegation should 
be investigated the Monitoring Officer may refer the matter to the Standards 
Committee if he or she is of a view that an investigation is unnecessary and 
the Standards Committee will then determine how the allegation should be 
dealt with. 

6. Not all complaints will be passed for action. The subject of the complaint must 
have been a member of the council at the time the facts alleged occurred. The 
complaint, if proved, must also be capable of amounting to a breach of the 
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Code of Conduct. No findings of fact are made at this stage. The decision as 
to whether to investigate a complaint is made on the assumption that the facts 
as alleged are true. Findings of fact are only made after an investigation and 
report to a sub-committee. 

 

7. Even when the aforementioned conditions are satisfied this does not 
necessarily mean that a case will be passed for action. There is a balance to 
be struck between the desirability of ensuring that issues regarding the Code 
of Conduct are dealt with appropriately against the costs involved of carrying 
out an investigation and hearing. The Standards Committee are of the view 
that there is little public benefit in investigating allegations which are not 
sufficiently serious, politically motivated, malicious or vexatious. In reaching a 
decision whether to refer a case for action the  following criteria will be 
applied:- 

a. Complaints which are not supported by sufficient information are 
unlikely to be referred. 

b. If the complaint has been investigated elsewhere further action is 
unlikely to be justified. 

c. Stale complaints are unlikely to be referred. The Standards Committee 
expects that complainants would normally make their complaint within 
six months of the relevant facts coming to light. 

d. Where a member who is the subject of a complaint has acknowledged 
the breach of the Code and made a sincere apology the complaint is 
unlikely to be referred unless it is considered that such apology would 
be insufficient. 

8. Where a case is accepted for investigation the Monitoring Officer will arrange 
for an investigation to be carried out. 

9. At the conclusion of the investigation the investigating officer may prepare a 
draft report which he sends to the complainant and the subject member for 
comment. The investigating officer may or may not amend the report in the 
light of representations received. Alternatively the investigating officer may in 
his or her sole discretion proceed to a final report. 

10. In the final report the investigating officer will set the facts which have been 
agreed and any conflicting evidence he has received from the complainant, 
the subject member and any witnesses. The investigating officer will not make 
any findings of fact nor express any opinion as to whether there has been a 
breach of the Code of Conduct in the final report. 

11. Following an investigation there will be a hearing to consider the complaint 
and the investigating officer’s report. The hearing will normally be held in 
public. The complainant and others may be invited to attend and give 
evidence. The subject member will have the opportunity of attending and 
addressing the hearing and calling evidence. 

12. Having received evidence and hearing submissions the Committee will 
announce its findings of fact, its findings as to whether there has been a 
breach of the Code of Conduct and what sanction (if any) should apply.  

13. The range of sanctions available are:- 

a. To find that no further action is required. 
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b. To censure the member (this is the only sanction available if the 
member is no longer a councillor at the date of the hearing) 

c. To recommend that a member’s access to council premises or the use 
of council resources be restricted providing that such restrictions do not 
prevent the member performing his functions as a councillor 

d. To recommend that the member makes a written apology in a form 
acceptable to the Standards Committee. 

e. To recommend that the member undertakes specified training. 

f. To recommend that the member undertakes specified conciliation or 
mediation. 

g. To recommend that the member be removed from a committee or 
committees of the Council (this can only be done by Full Council and if 
the member is a member of a recognised political group on the Council 
with the consent of his or her group leader) 

h. To recommend that the member be removed from an outside body or 
bodies to which the member has been appointed by the Council (this 
can only be done by Full Council and if the member is a member of a 
recognised political group on the Council with the consent of his or her 
group leader) 

i. To recommend that the member be removed from the Cabinet (this can 
only be done by the Leader of the Council) 

j. To require the decision of the Standards Committee to be published. 
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